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INDEX DIGEST OF VOLUME, 69 


The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1952 begins and ends. 


February 61-120 


September ..............481 - 540 
November ...............601 - 644 
December 702 


The following index and digest contain the legal cases which have appeared in 
THE BANKING LAW JOURNAL during 1952. The entire arrangement, including the 
number of sections, follows the plan of the fifth edition of the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with Cumulative Supplement to Fifth Edition, 
contains the digest of more than 10,000 banking decisions which have been published 
in THE BANKING LAW JOURNAL from the time of its establishment in 1889 down 


to December, 1952. 


ACCEPTANCES 


§11. Retention of bill as acceptance. 

For an article considering law of 
drawee’s detention of a check as an ac- 
ceptance, see 69 B. L. J. 181. 


ALTERED PAPER 


§81. Duty of drawer in preparing check. 


Where drawer signed checks which a 
defrauding employee had intentionally 
prepared with “careless” spaces, and em- 
ployee later altered checks, drawee bank 
was not responsible to drawer for loss. 
Goldsmith v. Atlantic National Bank of 
Palm Beach, Fla., 55 So. Rep. (2d) 804. 
69 B. L. J. 162, 


ANTITRUST LAWS 


§92.5. Banking as subject to laws. 
Investors Diversified Services was en- 
gaged in the business of making loans se- 
cured by real estate mortgages. The Gov- 
ernment’s complaint charged that In- 
vestors Diversified Services granted these 
loans only on condition that the borrower 
agreed to insure the mortgaged property 
with or through Investors Diversified 
Services. The Federal court held that 
such contracts did not violate provisions 
of the Clayton Act forbidding certain 
kinds of “tying-in” contracts and of so- 


called “requirements” contracts. United . 


States v. Investors Diversified Services, 
Inc. et al., Minn., 102 F. Supp. 645. 69 
B. L. J. 275. 


The plaintiffs subscribed to stock and 


applied to. the South Carolina Bank Board 
of Bank Control for a charter to operate 
as a state bank. Among the conditions 
imposed by the Board for the issuance of 
the charter were that membership in the 
F.D.1.C. be obtained, that no part of the 
paid in capital be invested in real estate 
and that an able and experienced cashier 
acceptable to the Board be obtained. The 
plaintiffs objected to these conditions and 
also contended that the statute under 
which the Board was appointed violated 
the federal anti-trust laws in that the 
statute required that appointments to the 
Board be made by the Governor upon 
recommendation of the State Bankers 
Association, the Association of Building 
and Loan Associations, and cash de- 
positories associated with the State Bank- 
ers’ Association. The federal court of 
appeals dismissed the complaint on the 
ground that no acts in violation of the 
anti-trust laws had been stated. Floyd 
et al. v. Gage et al., U. S., 192 Fed. Rep. 
(2d) 137. 69 B. L. J. 77. 


For important excerpts from F. R. B. 
decision ordering Transamerica Corpora- 
tion to dispose of its bank holdings, see 
69 B. L. J. 252. 


ASSIGNMENTS 


§94.5. Assignments of accounts receiv- 
able. 


Pursuant to the Texas assignment of 
accounts receivable statute the University 
State Bank of Houston filed notice, effec- 
tive for a period of three years, that it 
was to finance N. E. Cumings on an as- 
signment of accounts receivable basis. In 
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the following year the federal government 
recorded tax liens against Cumings to- 
taling $1,500. Later Cumings assigned an 
account receivable of $1,900 to the bank 
as security for a loan made on that date. 
Upon the bankruptcy of Cumings the 
United States Court of Appeals ruled that 
the federal tax lien prevailed over the 
assignment of the account to the bank. 
United States v. Phillips et al. United 
States Court of Appeals, Fifth Circuit, 
198 F. (2d) 634. 69 B. L. J. 623. 


§95.5. Assignment of claims against U. S. 


The United States Court of Claims 
ruled that the liability of a government 
contractor for unpaid federal withholding 
taxes does not arise independently of the 
government contract, and that therefore 
the government is entitled to set-off such 
unpaid taxes against the claim of a bank 
as assignee of the payments due from the 
government under the contract. This de- 
cision, however, construes the Assignment 
of Claims Act prior to the 1951 amend- 
ment, which changes the law of this case 
so as to protect the financing bank. (See 
68 B. L. J. 442, August 1951.) Central 
Bank v. United States, U. S. Court of 
Claims, July 15, 1952. 69 B. L. J. 529. 


ATTACHMENT, GARNISHMENT AND 
EXECUTION 


§100. Priorities between different parties. 


Maddrey purchased $10,000 worth of 
cotton and issued checks for the purchase 
price drawn on the Farmers Bank of Sea- 
board. In order to make the checks good 
Maddrey borrowed $10,000 from Crew and 
upon payment of the checks the instru- 
ments were delivered to Crew. Maddrey 
then sold the cotton at a profit and de- 
posited the proceeds in the Farmers Bank. 
The bank account was then seized by a 
judgment creditor of Maddrey before 
Crew had presented the checks for pay- 
ment. In a dispute between Crew and 
the judgment creditor the court ruled 
that, since under the Negotiable Instru- 
ments Law the issuance of a check does 
not amount to an assignment of any part 
of the account to the payee of the check, 
the judgment creditor would prevail. 
Marx et al. v. Maddrey, United States 
District Court, North Carolina, 106 F. 
Supp 535. 69 B. L. J. 616. 


§107. Execution 

Under Pennsylvania law a bank account 
in the joint names of a husband and wife 
creates a tenancy by the _ entireties. 
Therefore the United States Collector of 
Internal Revenue had no power to seize 
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such an account for taxes owed by the 
husband only. Raffael v. Granger, Collector 
of Internal Revenue, United States Court 
of Appeals, Third Circuit, 196 F. (2d) 620, 
(1952). 69 B. L. J. 499. 


BANKING 


§119. State control of banking business. 

South Carolina Bank Control Board 
could deny bank charter where the peti- 
tioners refused to comply with certain 
conditions imposed by the Board. These 
conditions, among other things, called for 
a larger capital stock, required that the 
proposed bank obtain membership in the 
Federal Deposit Insurance Corporation, 
that no part of the paid-in capital be 
invested in real estate, and that an ex- 
perienced cashier, acceptable to the Board 
and to the Federal Deposit Insurance 
Corporation, be secured. Floyd v. Thorn- 
ton, S. C., 68 S. E. Rep. (2d) 334. 69 
B. L. J. 226. 


§120. Constitutionality of regulatory laws. 

South Carolina Bank Control Board 
could deny bank charter where the peti- 
tioners refused to comply with certain 
conditions imposed by the Board. These 
conditions, among other things, called for 
a larger capital stock, required that the 
proposed bank obtain membership in the 
Federal Deposit Insurance Corporation, 
that no part of the paid-in capital be 
invested in real estate, and that an ex- 
perienced cashier, acceptable to the Board 
and to the Federal Deposit Insurance 
Corporation, be secured. Floyd v. Thorn- 
ton, S. C., 68 S. E. Rep. (2d) 334. 69 
B. L. J. 226. 


§121. Discretion of authorities in issuing 
charter. 


South Carolina Bank Control Board 
could deny bank charter where the peti- 
tioners refused to comply with certain 
conditions imposed by the Board. These 
conditions, among other things, called for 
a larger capital stock, required that the 
proposed bank obtain membership in the 
Federal Deposit Insurance Corporation, 
that no part of the paid-in capital be 
invested in real estate, and that an ex- 
perienced cashier, acceptable to the Board 
and to the Federal Deposit Insurance 
Corporation, be secured. Floyd v. Thorn- 
ton, S. C., 68 S. E. Rep. (2d) 334. 69 
B. L. J. 226. 


§124. Bank examinations. 


The Commercial Bank of Utah paid to 
the Utah bank commissioner a “fee” for 
the cost of supervision and examination 
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of the bank as required by statute. Un- 
der the law a bank having assets of 
$12,000,000 would pay the same “fee” as 
one having assets as much as $80,000,000. 
The Utah Supreme Court held that since 
the “fee,” as calculated under the statute, 
bore no reasonable relationship to the 
amount of work or time consumed in 
supervising and examining the bank, it 
was in reality a tax, and as such violated 
the state constitutional provision for uni- 
formity. Commercial Bank v. State, 
Utah, 244 P. (2d) 364. 69 B. L. J. 461. 


§125. Banking powers. 


Under a plan, “life insurance-savings 
account” known as L. I. S. A., a depositor 
opens a special savings account in a bank 
and receives a life insurance certificate 
up to the amount of $2,000. The depositor 
agrees to make monthly deposits of a 
stated amount until the value of the policy 
is reached. If he dies before then, how- 
ever, the insurance company pays the 
beneficiary the difference between the 
amount deposited and the value of the 
policy. The court ruled that the plan 
was an appropriate method of guaran- 
teeing the bank a constant flow of de- 
posits, and that the plan was within the 
powers of the chartered bank and did 
not contravene public policy. Mutual 
Bank & Trust Co. v. Shaffner, Mo., 248 
S. W. (2) 585. 69 B. L. J. 389. 


§129. —Insurance business. 


Under a plan, “life insurance-savings 
account” known as L. I. S. A., a depositor 
opens a special savings account in a bank 
and receives a life insurance certificate 
up to the amount of $2,000. The depositor 
agrees to make monthly deposits of a 
stated amount until the value of the 
policy is reached. If he dies before then, 
however, the insurance company pays the 
beneficiary the difference between the 
amount deposited and the value of the 
policy. The court ruled that the plan 
was an appropriate method of guaran- 
teeing the bank a constant flow of de- 
posits, and that the plan was within the 
powers of the chartered bank and did 
not contravene public policy. Mutual 
Bank & Trust Co. v. Shaffner, Mo., 248 
S. W. (2d) 585. 69 B. L. J. 389. 


§136.5. Liability for tort. 


A depositor was shot by a thief in 
the course of a bank robbery and 
brought suit against the bank for the 
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bank. Altepeter v. Virgil State Bank, III., 
104 N. EB. (2d) 3384. 69 B. L. J. 280. 


BONDS 


§214.2. Rights of co-owner of bonds. 


Held that United States savings bonds 
held by a husband and wife in co-owner- 
ship form are not held by them as tenants 
by the entirety under the Michigan 
statute. Therefore a judgment creditor of 
one of the co-owners is entitled to levy 
against that co-owner’s interest in the 
bonds. United States v. Guldager, Janu- 
ary 22, 1952, U. S. District Court, Mich. 
69 B. L. J. 166. 


CERTIFIED CHECKS 


§255. Written or verbal certification. 


The plaintiff had made a practice of 
cashing checks drawn by H. J. Pound on 
the American National Bank. When the 
bank dishonored one of these checks 
which the plaintiff had cashed the plaintiff 
brought suit against the bank claiming 
that its officers had made oral repre- 
sentations to him that “the account of 
H. J. Pound is good” and that “checks 
drawn by H. J. Pound are good as gold.” 
The plaintiff claimed that in fact H. J. 
Pound had no account with the bank 
but that the latter had permitted Pound 
to draw on it and to take up the checks 
as if they were drafts. The court ruled in 
favor of the bank that since there was no 
showing of fraud the bank could not be 
liable on any check drawn by H. J. 
Pound unless it had accepted or certified 
the check in writing. Gartner v. Ameri- 
can Nat. Bank of Jacksonville, Fla., 56 
So. (2d) 529. 69 B. L. J. 221. 


CHECKS 


Check does not operate as an as- 
signment. 


Maddrey purchased $10,000 worth of 
cotton and issued checks for the pur- 
chase price drawn on the Farmers Bank 
of Seaboard. In order to make the checks 
good Maddrey borrowed $10,000 from 
Crew and upon payment of the checks the 
instruments were delivered to Crew. 
Maddrey then sold the cotton at a profit 


§279. 


injuries sustained, claiming that the bank 4224 deposited the proceeds in the Farm- 
owed a duty to him, as a customer of the aed Bank. The bank account was then 
bank, to protect him from such harm. {Seized by a judgment creditor of Mad- 
Dismissing the suit the court ruled thatgwdrey before Crew had presented the 


the customer could not recover from the 


checks for payment. In a dispute be- 
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tween Crew and the judgment creditor 
the court ruled that, since under the 
Negotiable Instruments Law the issuance 
of a check does not amount to an assign- 
ment of any part of the account to the 
payee of the check, the judgment creditor 
would prevail. Marx et al. v. Maddrey, 
United States District Court, North Caro- 
lina, 106 F. Supp. 535. 69 B. L. J. 616. 


§283. Revocation of check — drawer’s 
death. 

In a case of a death-bed gift of a check 
an Arkansas decision holds contrary to 
the general rule and permits the payee 
to enforce the dishonored check against 
the estate of the drawer. Smith v. Clark, 
Ark., 244 S. W. (2d) 776. 69 B. L. J. 202. 


§290. Check for less than one dollar. 


See 69 B. L. J. 209 for statement of law 
regarding checks for less than one dollar. 


CLEARING HOUSES 


§293.6. City Clearing House; Payment, 
Returns, and Reimbursement. 
For an article dealing with the law of 
payment, returns and reimbursement 
through the clearing house, see 69 B. L. J. 
421. 


COLLECTIONS 


§297. Duties of collecting bank; liability 
for negligence generally. 

Drafts were forwarded via the plaintiff's 
local bank to correspondent bank for pre- 
sentment. The correspondent bank was 
given instructions, accompanying the 
draft, that if the draft was not paid on 
presentment the forwarding bank was to 
be notified by telegram. The draft was 
not honored on presentation, but notice 
of this fact was not given the forwarding 
bank until several days later. During 
this period of time drawee was in serious 
financial circumstances and owed several 
thousands of dollars to the correspondent 
bank which already had brought suit 
against him. The court held that the 
correspondent bank was the agent of the 
plaintiff and in failing to notify the plain- 
tiff of the drawee’s default on the drafts 
it was liable to the plaintiff for his loss. 
Grant County Deposit Bank v. McCamp- 
bell et al, U. S., 194 F. (2d) 469. 69 
B. L. J. 381. 


For an article considering law of bank 
deposits and collections generally and 
effect of Uniform Commercial Code, see 
69 B. L. J. 121, 
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CONSIDERATION 


§342. Instances of sufficient considera- 
tion. 


In a case of a death-bed gift of a check 
an Arkansas decision holds contrary to 
the general rule and permits the payee 
to enforce the dishonored check against 
the estate of the drawer. Smith v. Clark, 
Ark., 244 S. W. (2d) 776. 69 B. L. J. 202. 


§345. —Debt of third person. 


Morong was overdrawn at his bank in 
the amount of $3,700. In order to keep 
Morong in business that he might eventu- 
ally pay his indebtedness to them the 
defendants executed a thirty day note to 
the bank in the amount of Morong’s over- 
draft. In a suit by the bank on the note 
it was held that there was good con- 
sideration for the note and that the bank 
was entitled to recover. First Nat. Bank 
of Pittsfield v. Morong et al., Maine, 82 
Atl. Rep. (2d) 98. 69 B. L. J. 99. 


§350. Instruments given in gambling 
transactions. 


A check given in an unlawful gambling 
transaction is absolutely void. The court 
holds that even an innocent purchaser for 
value of the check may not enforce it 
against the drawer. Dobbs v. Holder, 
Ky., 242 S. W. Rep. (2d) 605. 69 B. L. J. 41. 


DELIVERY 


§385. Incomplete instrument filled out 
and negotiated without having 
been delivered. 

An article discussing the law of nego- 
tiable instruments incomplete when de- 

livered appears in 69 B. L. J. 361. 


DEPOSITS 


§390. Relation between bank and de- 
positor. 


For an article considering law of bank 
deposits and collections generally and 
effect of Uniform Commercial Code, see 
69 B. L. J. 121. 


§415. Deposits by partner. 

A partner, who owned a checking ac- 
count in his own name, signed a bank 
signature card providing that the account 
was subject to withdrawal by either him 
or his partner, and payable to the sur- 
vivor of them. On the death of the 
partner making the original deposit the 
court held that the surviving partner be- 
came sole owner of the account and that 
the funds were not subject to a partner- 
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ship accounting. Stroh v. Dumas, Vt., 84 
Atl Rep. (2d) 408. 69 B. L. J. 84. 


§428. —Georgia. 


Bentley and Liner maintained a joint 
checking account with a bank. Accord- 
ing to the bank’s records the account was 
in the joint name of “J. M. Bentley and 
Mrs. Pearl Liner.” Subsequent to the 
opening of the account J. M. Bentley be- 
came legally incompetent, and while he 
was so incompetent the bank permitted 
him to make withdrawals from the ac- 
count with checks drawn on his signa- 
ture alone. The court ruled, there being 
no agreement to the contrary, that with- 
drawals from such a joint deposit re- 
quired the signatures of both depositors. 
Even though it was not aware of Bent- 
ley’s incompetence at the time of the 
withdrawals, the bank was therefore held 
liable to Bentley’s personal representative 
for the amount of the improper with- 
drawals. Liner et al. v. Commercial Na- 
tional Bank, Ga., 69 S. E. (2d) 119. 69 
B. L. J 460. 


§436. —New Jersey. 


A man and his wife maintained joint 
savings account with the First Camden 
National Bank and Trust Company. Con- 
trary to a bank rule, the husband was 
permitted to make substantial with- 
drawals totalling $1,600 without presenta- 
tion of the passbook which was always 
in the possession of the wife. When the 
wife learned of the withdrawals she sued 
the bank for the amount her husband had 
withdrawn. The court ruled that the 
bank must pay the wife the $1,600 already 
withdrawn by the husband. Forbes v. 
First Camden Nat. Bank & Trust Co., 
New Jersey, 90 A. (2d) 547. 69 B. L. J. 
503. 


§461. —Pennsylvania. 


Under Pennsylvania law a bank ac- 
count in the joint names of a husband 
and wife creates a tenancy by the en- 
tireties. Therefore the United States Col- 
lector of Internal Revenue had no power 
to seize such an account for taxes owed 
by the husband only. Raffael v. Granger, 
Collector of Internal Revenue, 196 F, (2d) 
620, Third Circuit (1952). 69 B. L. J. 499. 


§461.5. —Vermont. 


A partner, who owned a checking ac- 
count in his own name, signed a bank 
signature card providing that the account 
was subject to withdrawal by either him 
or his partner, and payable to the sur- 
vivor of them. On the death of the part- 
ner making the original deposit the court 
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held that the surviving partner became 
sole owner of the account and that the 
funds were not subject to a partnership 
accounting. Stroh v. Dumas, Vt., 84 Atl. 
Rep. (2d) 408. 69 B. L. J. 84. 


§471. Proving deposit. 


In 1951 the plaintiff brought suit 
against The Chase National Bank to re- 
cover the sum of $2,693 allegedly de- 
posited in her checking account in 1927 
and 1928. The plaintiff showed proof of 
the deposits and testified that she had 
no recollection of any withdrawals. The 
court held that although the statute of 
limitations had not run on the plaintiff’s 
claim since there had been no demand on 
the bank, the bank was protected by a 
presumption of payment after the lapse 
of twenty years. The plaintiff could 
overcome this presumption only by show- 
ing evidence of non-payment of which 
there was none in this case. Boscowitz 
v. Chase Nat. Bank of City of New York, 
111 N. Y. Supp. (2d) 147. 69 B. L. J. 378. 


FORGED PAPER 


Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement. 

Drawee bank liable to drawer for honor- 
ing checks containing forged indorsement 
of name of non-existent corporate payee. 
Callaway v. Hamilton Nat. Bank of 
Washington, D. C., U. S. 195 F. (2d) 556. 
69 B. L. J. 448. 


§561. —Where indorsement forged by 
agent or employee of drawer. 


Under the Fictitious Payee Act held 
that where an employee, pursuant to a 
scheme to defraud, supplied the actual 
names of customers of the employer as 
payees of checks, which checks were 
signed by the employer, indorsed by the 
employee (forging the names of the 
payees) the drawee bank was protected in 
honoring the check and permitted to 
charge the employer’s account. Prugh, 
Combest & Land, Inc. v. Linwood State 
Bank, Mo., 241 S. W. Rep. (2d) 83. 69 
B. L. J. 14. 


§562. —Where drawer negligent. 

Drawer’s negligence held to preclude 
recovery of proceeds of check received 
by indorsee under a forged indorsement. 
Block v. Howard Sober, Inc., Florida, 60 
So. (2d) 538. 69 B. L. J. 629. 


Bank’s negligence in drawing check 
prevents recovery against drawee bank 
where forgery of payee’s indorsement. 


§560. 
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Connecticut Savings Bank of New Haven 
v. First National Bank & Trust Co. of 
New Haven, Conn. 84 Atl. Rep. (2d) 267. 
69 B. L. J. 74. 


§564. Drawee bank may recover money 
paid on forged indorsement. 


A government check was drawn by the 
Treasurer of the United States upon him- 
self and issued to the payee. The payee’s 
indorsement on the check was forged, but 
the check nevertheless cleared through 
various banks to the Fulton National 
Bank to which the check was paid by 
the government. The government learned 
of the forged indorsement long before the 
expiration of a year after the check 
was cashed, but did not notify the Fulton 
National Bank until more than a year 
after payment. However, the Fulton Na- 
tional Bank was required by Georgia law 
to notify prior indorsers within one year 
in order to charge them liability on the 
forged indorsement. The court ruled that 
the Fulton National Bank was liable to 
the United States since in presenting the 
checks for payment the bank warranted 
the validity of the indorsement. The gov- 
ernment was not barred by its delay in 
giving notice of the forgery, moreover, 
since the Georgia one year statute of 
limitations was not applicable to a check 
drawn by the federal government. Fulton 
National Bank v. United States, United 
States Court of Appeals, Fifth Circuit, 197 
F. (2d) 763. 69 B. L. J. 569. 


§570. —Drawee’s duty to give notice upon 
discovering forged indorsement. 

A government check was drawn by the 
Treasurer of the United States upon him- 
self and issued to the payee. The payee’s 
indorsement on the check was forged, but 
the check nevertheless cleared through 
various banks to the Fulton National 
Bank to which the check was paid by the 
government. The government learned of 
the forged indorsement long before the 
expiration of a year after the checks 
were cashed, but did not notify the Ful- 
ton National Bank until more than a 
year after payment. However, the Fulton 
National Bank was required by Georgia 
law to notify prior indorsers within one 
year in order to charge them liability on 
the forged indorsement. The court ruled 
that the Fulton National Bank was liable 
to the United States since in presenting 
the checks for payment the bank war- 
ranted the validity of the indorsement. 
The government was not barred by its 
delay in giving notice of the forgery, 
moreover, since the Georgia one year 
statute of limitations was not applicable 
to a check drawn by the federal govern- 
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ment. Fulton National Bank v. United 
States, United States Court of Appeals, 
Fifth Circuit, 197 F. (2d) 768. 69 B. L. J. 
569. 


§572. Depositor’s duty to examine re- 
turned vouchers and report irreg- 
ularities to bank. 

Where depositor seeks to hold his bank 
liable for honoring a forged check it is a 
question for the jury to determine 
whether the depositor exercised ordinary 
care in examining the monthly bank 
statement and cancelled checks even 
though the examination was not made 
with sufficient particularity to discover 
the forgery. Worthen Bank & Trust Co. 
v. Kelley-Nelson Const. Co., Ark., 245 
S. W. (2d) 405. 69 B. L. J. 336. 


§578. —Depositor’s duty to give notice 
upon discovering forged indorse- 
ment. 

The plaintiff purchased $400 of Amer- 
ican Express traveler’s checks in Janu- 
ary of 1946. Soon thereafter the checks 
were stolen and honored by the Express 
Company on a forgery of the plaintiff’s 
counter-signature. The checks were ac- 
tually paid on January 14, 1946, but the 
plaintiff did not make demand on the 
Company until April 18, 1947. The court 
held that the period of limitations would 
be counted from the date of demand, 
April 18, 1947, and that therefore the 
plaintiff was not barred by the statute of 
limitations. Williams v. Clark, 112 N. Y. 
Supp. (2d) 27. 69 B. L. J. 386. 


The American Bankers Association’s 
recommended Payment of Forged or 
Raised Check Act is in force in Texas. 
The Act there provides: “No depositor 
shall be permitted to dispute any charge 
to his account on the ground that the 
same is based upon a forged, unauthor- 
ized, raised or altered item unless, within 
one (1) year from the time check was 
paid, he shall notify the bank in writing 
that the item in question is forged, un- 
authorized, raised, or altered.” In a de- 
cision under this statute the court held 
that the Act was intended to apply only 
to infirmities in cancelled items which 
were discoverable upon examination by 
the depositor. Thus while a forgery of 
the drawer’s signature or an alteration of 
a check would be covered by the statute, 
the Act did not apply to items where the 
payees are fictitious or the indorsement 
of the payee’s name has been forged. 
Liberty Mut. Ins. Co. v. First Nat. Bank 
in Dallas, Texas, 245 S. W. (2d) 237. 69 
B. L. J. 211. 
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§581. —Collecting bank held liable. 


A check payable to the plaintiff corpora- 
tion was wrongfully obtained by one of its 
employees. The employee forged the in- 
dorsement of the corporation on the check 
and cashed the instrument at the defend- 
ant bank, which forwarded the check to 
the drawee bank for remittance. Upon 
discovery of the forgery, the corporation 
brought suit against the collecting bank 
on the theory either that it had wrong- 
fully converted the instrument by receiv- 
ing it under a forged indorsement or that 
the collecting bank held the proceeds of 
the check for the benefit of the corpora- 
tion, the real payee. The Ohio Court up- 
held the plaintiff’s contention that it was 
entitled to recovery from the collecting 
bank. Butler Produce and Canning Co. v. 
Edgerton State Bank, Ohio, 108 N. E. 
(2d) 324, 69 B. L. J. 660. 


§587. Check payable to fictitious payee. 


Over a period of time Haddix obtained 
checks from the plaintiff which were 
made payable to various fictitious persons 
whose names Haddix had supplied in 
order to defraud the plaintiff. At the 
time of the issuance of the checks the 
plaintiff believed that the checks were 
being made payable to real persons who, 
on the misrepresentation of Haddix, had 
performed work on the property of the 
plaintiff. All the checks were indorsed 
by Haddix in the name of the payees 
and were cleared through the plaintiff’s 
bank. The plaintiff brought suit against 
the bank on the theory that the indorse- 
ment of the payee’s name had been 
forged by Haddix. Under the Fictitious 
Payee Act it was held that the checks 
were bearer paper and that therefore 
they had not paid under a forged in- 
dorsement. Southall v. Columbia Nat. 
Bank, Mo., 244 S. W. Rep. (2d) 577. 69 
B. L. J. 149. 


GIFTS 

§604. Gifts of negotiable instruments. 

In a case of a death-bed gift of a 
check an Arkansas decision holds con- 
trary to the general rule and permits the 
payee to enforce the dishonored check 
against the estate of the drawer. Smith 
v. Clark, Ark., 244 S. W. (2d) 776. 69 
B. L. J. 202. 


HOLDERS IN DUE COURSE ~- 


§645. —Crediting proceeds to customer’s 
account held to be value. 


Drawer gave payee a check for $600 in 
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payment for merchandise. Payee de- 
posited the check with the plaintiff bank 
for collection. The drawee dishonored 
the check, payment having been stopped 
by the drawer. In the meantime the 
plaintiff bank had permitted the payee 
to check against the uncollected proceeds. 
In a suit by the plaintiff bank against the 
drawer the court held that the bank was 
a holder in due course and was entitled 
to recover on the check. Hancock v. 
State Nat. Bank of Texarkana, Ark., 
Miss., 56 So. (2d) 819. 69 B. L. J. 329. 


§648. —Amount paid. 

Plaintiff held to be a holder in due 
course although he purchased note at 
one-third discount and provided original 
payee with form on which note was 
made. Wilson v. Gorden et al., District 
of Columbia, 91 A. (2d) 329. 69 B. L. J. 
615. 


§654. —Instrument given in gambling 
transactions. 


A check given in an unlawful gambling 
transaction is absolutely void. The court 
holds that even an innocent purchaser 
for value of the check may not enforce it 
against the drawer. Dobbs v. Holder, 
Ky., 242 S. W. Rep. (2d) 605. 69 B.L.J. 41. 


§659. Effect of bank’s statement that it 
holds for collection. 


Drawer gave payee a check for $600 in 
payment for merchandise. Payee de- 
posited the check with the plaintiff bank 
for collection. The drawee dishonored 
the check, payment having been stopped 
by the drawer. In the meantime the 
plaintiff bank had permitted the payee 
to check against the uncollected proceeds. 
In a suit by the plaintiff bank against 
the drawer the court held that the bank 
was a holder in due course and was en- 
titled to recover on the check. Hancock 
v. State Nat. Bank of Texarkana, Ark., 
Miss., 56 So. (2d) 819. 69 B. L. J. 329. 


HOME OWNERS LOAN CORPORATION 


§661. Decisions involving act. 


A Federal Savings and Loan Associa- 
tion brought an action to foreclose several 
mortgages on certain houses and lots. 
The mortgagor contended that although 
he had given the loan association mort- 
gages on the land in question that the 
real intention of the parties was that the 


’ loan association and the mortgagor would 


develop the land as a joint venture, and 
that the mortgages were executed simply 
as evidence of and to secure capital ad- 
vances made from time to time by the 
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loan association. The court ruled that 
even if the mortgagor’s version of the 
transaction was true, nevertheless he 
would have no defense to the action to 
foreclose the mortgages since the Federal 
Savings and Loan Association, as a thrift 
institution, would have no power to enter 
into a speculative agreement of the kind 
described. Century Federal Savings and 
Loan Assoc. v. Sullivan, 116 N. Y. Supp. 
(2d) 323. 69 B. L. J. 678. 


INCOMPLETE INSTRUMENTS 
§662. Implied authority to fill in blank 
spaces. 


An article discussing the law of Nego- 
tiable Instruments incomplete when de- 
livered appears in 69 B. L. J. 361. 


INDORSEMENTS 


§680. —Indorsement on separate paper. 


The original holder of a note and mort- 
gage transferred them to the defendant 
by a separate instrument of assignment. 
There was no indorsement on the note 
which was admittedly negotiable. At the 
time of the transfer all three instruments 
were simply fastened together with a 
clip. The court ruled that since there 
was no indorsement on the note itself or 
on an instrument attached to the note as 
required by the Negotiable Instruments 
Law the holder of the note and mortgage 
was not a holder in due course. Bailey 
et al. v. Mills et al., Ala., 58 So. Rep. 
(2d) 446. 69 B. L. J. 383. 


§693. —Releasing security. 


The defendant signed a note as an ac- 
commodation maker in order to enable 
the borrower to obtain a loan where the 
lender required additional security other 
than a chattel mortgage on the borrower’s 
truck. When the lender later discharged 
the mortgaged property as security for 
the loan it was held that the accommoda- 
tion maker was also discharged from 
liability on the note. United Loan Corp. 
v. Kyer et al, La., 54 So. Rep. (2d) 891. 
69 B. L. J. 94. 


§703. Warranties of qualified indorsers or 
those who transfer without in- 
dorsement. 

An automobile dealer sold a car to a 
customer taking the customer’s promis- 
sory note for the purchase price. The 
dealer then negotiated the note to banker 
“without recourse.” The banker brought 
suit against the dealer on the latter’s 
indorsement having discovered that the 


purchaser of the automobile was a minor 
and not liable on the note. The court 
held that in such a situation the banker 
may recover against his indorser since 
the latter is held under the Negotiable 
Instruments Law to warrant by a quali- 
fied indorsement that all prior parties 
had capacity to contract. First Discount 
Corp. v. Hatcher Auto Sales, Inc., Ohio, 
102 N. E. Rep. (2d) 4. 69 B. L. J. 80. 


INSURANCE 
§721. Fidelity bonds in general. 


Pursuant to a check kiting scheme, one 
Schneier drew a series of checks totalling 
$19,000 on an out of town bank payable 
to himself. He deposited the checks in 
the Bank of Brazeau and was permitted 
to withdraw the deposit credit before the 
checks were returned dishonored. The 
court ruled that when Schneier presented 
the checks for deposit he had falsely 
represented that there were sufficient 
funds to cover them. Thus the bank’s 
loss was due to false pretenses within the 
terms of a fidelity bond issued to the 
bank and protecting it against loss due 
to false pretenses. Federal Deposit In- 
surance Corp. v. Hartford Accident & 
Indemnity Co., United States District 
Court, Missouri, 106 F. Supp. 602. 69 
B. L. J. 610. 


§727. —Where surety is liable. 

Pursuant to a check kiting scheme, one 
Schneier drew a series of checks totalling 
$19,000 on an out of town bank payable 
to himself. He deposited the checks in 
the Bank of Brazeau and was permitted 
to withdraw the deposit credit before the 
checks were returned dishonored. The 
court ruled that when Schneier presented 
the checks for deposit he had falsely rep- 
resented that there were sufficient funds 
to cover them. Thus the bank’s loss was 
due to false pretenses within the terms 
of a fidelity bond issued to the bank and 
protecting it against loss due to false 
pretenses. Federal Deposit Insurance 
Corp. v. Hartford Accident & Indemnity 
Co., United States District Court, Mis- 
souri, 106 F, Supp. 602. 69 B. L. J. 610. 


LIBEL AND SLANDER 


§770. Libel and slander. 


An attorney maintained two checking 
accounts with a bank. The first account 
was a general account in her name. The 
second account was in her name with 
“attorney” after it. The attorney drew 
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a check on the latter account, which 
would have had sufficient funds to pay 
the check, but for an error of the bank 
in crediting an earlier deposit to the 
wrong account. When the bank dishon- 
ored the check for insufficient funds, the 
attorney brought suit for libel and negli- 
gence. The court held that the attorney 
was entitled to $100 damages since the 
effect of the wrongful dishonor on the 
special account was to charge an attorney 
with dishonesty or breach of trust. Nealis 
v. Industrial Bank of Commerce, 107 
N. Y. Supp. (2d) 264. 69 B. L. J. 25. 


LOAN AND DISCOUNT 


§825. False credit statement. 


The giving of a worthless check does 
not violate a statute which punishes the 
making of a false statement in writing 
regarding financial condition in order to 
obtain credit. The court ruled that checks 
are evidence only of the amount of money 
the drawer has on deposit and are not 
statements of his total resources. Group 
v. State, Okla., 236 Pac. Rep. (2d) 997. 
69 B. L. J. 108. 


MORTGAGES 


§878. Mortgage of goods not owned. 

An automobile agency sold a car to a 
customer. The agency gave the certificate 
of title to its salesman for delivery to the 
customer. The salesman forged the cus- 
tomer’s’ name on an assignment of the 
certificate of title to himself and took the 
certificate to the First National Bank of 
Garfield where he gave a chattel mort- 
gage on the car and obtained a loan of 
$1600. In a suit between the automobile 
agency and the bank the court held for 
the bank on the ground that the agency 
had made possible the perpetration of the 
fraud on the bank. Moss v. John A. Mc- 
Crane Motors, N. J., 83 Atl. Rep. (2d) 
642. 69 B. L. J. 44. 


§880. Mortgage to secure future advances. 


An assignment of life insurance policies 
to bank by the terms of assignment was 
held to secure (1) unpaid notes of the 
customer to the bank executed after the 
assignment (2) dishonored notes of third 
persons discounted by the customer with 
the bank after the execution of the as- 
signment (3) “kiting” checks drawn by 
the customer on other banks payable to 
the bank, all having been made after the 
assignment of the insurance policies. 
Silva v. Exchange National Bank of 


Tampa, Fla., 54 So. Rep. (2d) 370. 69 
B. L. J. 35, affirmed 58 So. Rep. (2d) 
332.” 69 B. L. J. 206. 


NATIONAL BANKS 


§900. State control of national banks. 


The Bank of America National Trust 
& Savings Association employed the de- 
fendant as an agent to sell traveler’s 
checks in Massachusetts. The bank 
brought suit against the defendant in the 
Federal District Court of Massachusetts 
for an accounting as to checks sold. The 
defendant contended that the bank was 
not entitled to sue him in Massachusetts 
since the bank was actually doing business 
in Massachusetts and as a foreign corpo- 
ration had not qualified to transact busi- 
ness within the state as required by 
statute. The court held that the mere 
employing of an agent to sell traveler’s 
checks did not constitute doing business 
in Massachusetts, and moreover, that the 
Massachusetts statute would be uncon- 
stitutional if applied to a national bank 
such as was the plaintiff in this case. 
Bank of America, National Trust & Sav- 
ings Ass’n v. Lima, Mass., 103 F. Supp. 
916. 69 B. L. J. 396. 


Both installment sellers and banks 
purchasing installment sales contracts 
are regulated and required to be licensed 
under the Michigan Motor Vehicle Sales 
Finance Act. The Michigan Attorney 
General ruled that a national bank es- 
tablished in Michigan may not purchase 
an installment sales contract unless it 
elects to become subject to the Act. 69 
B. L. J. 269. 


§912.5. Dividends. 

Rulings of Comptroller of Currency as 
to legality of national bank dividends, see 
69 B. L. J. 486. 


§918. Loans by national bank—amount. 


Under the United States statutes 12 
U. S.C. A. § 83 a national bank is pro- 
hibited from making any loan or discount 
on the shares of its own capital stock. 
In the present case Dorsey had purchased 
shares in the National Bank of the Re- 
public of Chicago in return for Dorsey’s 
promissory notes for the purchase price. 
Dorsey attacked the validity of this trans- 
action on the ground that since the bank 


‘retained possession of the shares until 


Dorsey had paid the notes the bank had 
essentially made a loan on the security 
of its own stock. The court stated that 
no loan had been effected in the credit 
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purchase and that therefore there was no 
violation of the statute. Dorsey v. Re- 
construction Finance Corp., United States 
Court of Appeals, Seventh Circuit, 197 
F. 2d 468. 69 B. L. J. 581. 


§919. —Collateral. 


Under the United States statutes 12 
U. S. C. A. §83 a national bank is pro- 
hibited from making any loan or discount 
on the shares of its own capital stock. 
In the present case Dorsey had purchased 
shares in the National Bank of the Re- 
public of Chicago in return for Dorsey’s 
promissory notes for the purchase price. 
Dorsey attacked the validity of this trans- 
action on the ground that since the bank 
retained possession of the shares until 
Dorsey had paid the notes the bank had 
essentially made a loan on the security 
of its own stock. The court stated that 
no loan had been effected in the credit 
purchase and that therefore there was 
no violation of the statute. Dorsey v. 
Reconstruction Finance Corp., United 
States District Court, Ill. 101 F. Supp. 
197. 69 B. L. J. 198. 


§922. State bank converted to national 
bank. 


Section 33 of the National Banking Act 
provides that any shareholder of a na- 
tional bank consolidating with another 
bank who votes against the consolida- 
tion is entitled to have his shares in the 
bank redeemed at their fair market value. 
A federal district court ruled that an in- 
dividual who purchased shares in a na- 
tional bank for speculation purposes, af- 
ter the announcement of the proposed 
consolidation is entitled to the statutory 
appraisal and payment for the shares so 
purchased. Central-Penn. National Bank 
of Philadelphia v. Portner, U. S. District 
Court, Pa., May 20, 1952. 69 B. L. J. 405. 


§927. Action against national bank. 
Citizens National Trust and Savings 
Bank of Los Angeles, a national bank, 
was sued in a California Court in San 
Francisco in an action to recover pro- 
ceeds of a certain fire insurance policy. 
At the time of the suit the bank was es- 
tablished and had its main office in Los 
Angeles County. The California Court 
ruled that since, under the Federal Bank- 
ing Law, a national bank enjoyed an im- 
munity from suit except in the place 
where it is established, that the Citizens 
National Trust and Savings Bank of Los 
Angeles, was entitled as of right to have 
the action transferred to Los Angeles 
County. Monarch Wine Co. v. Butte, 
California, 249 P. (2d) 291. 69 B. L. J. 671. 


OFFICERS AND EMPLOYEES OF 
BANKS 


§1077. Liability of bank for acts of 
officers or employees. 


The plaintiff sold a parcel of land to 
Fowler. Fowler gave a mortgage to the 
defendant bank and also a second mort- 
gage to the plaintiff to secure part of 
the purchase price. The plaintiff left her 
note and second mortgage with the 
cashier of the bank who undertook to 
collect the amount of the note when due 
and to record the second mortgage. The 
plaintiff paid the recording fee to the 
bank but due to an oversight the bank 
never had the second mortgage recorded. 
When Fowler sold the land to a bona fide 
purchaser the plaintiff brought suit 
against the bank for the loss of her 
security. The court held the bank liable 
for failing to record the mortgage. First 
State Bank of Noble v. McKiddy, Okla., 
240 P. (2d) 1103. 69 B. L. J. 268. 


§1080. Authority of cashier. 


The plaintiff sold a parcel of land to 
Fowler. Fowler gave a mortgage to the 
defendant bank and also a second mort- 
gage to the plaintiff to secure part of the 
purchase price. The plaintiff left her 
note and second mortgage with the 
cashier of the bank who undertook to 
collect the amount of the note when due 
and to record the second mortgage. The 
plaintiff paid the recording fee to the 
bank but due to an oversight the bank 
never had the second mortgage recorded. 
When Fowler sold the land to a bona fide 
purchaser the plaintiff brought suit 
against the bank for the loss of her 
security. The court held the bank liable 
for failing to record the mortgage. First 
State Bank of Noble v. McKiddy, Okla., 
240 P. (2d) 1103. 69 B. L. J. 268. 


§1110. Duties of bank director. 


For an article considering the general 
legal duties of bank directors, see 69 
B. i, J. 1. 


§1134.6. Government regulation. 


For an article considering the Federal 
Wage and Hour Law as applied to banks 
and their employees, see 69 B. L. J. 301. 


OVERDRAFTS 


§1137. Agreement to allow overdraft. 


A bank rendered its customer special 
banking services permitting him regularly 
to make covering deposits against checks 
drawn by him against insufficient funds. 
There was no provision on the signature 
card as to the charges to be made for 
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this service. The court ruled that never- 
theless there was an implied contract re- 
quiring the depositor to pay a reasonable 
charge for the service. Cohen v. Marian 
et al., Pa., 90 A. (2d) 873. 69 B. L. J. 524. 


§1166. Right of bank to exchange charges. 


A bank rendered its customer special 
banking services permitting him regularly 
to make covering deposits against checks 
drawn by him against insufficient funds. 
There was no provision on the signature 
card as to the charges to be made for 
this service. The court ruled that never- 
theless there was an implied contract 
requiring the depositor to pay a reason- 
able charge for the service. Cohen v. 
Marian et al. Pa. 90 A. (2d) 373. 69 
B. L. J. 524, 


PAYMENT 


§1242. —Checks against partnership and 
joint accounts. 


Bentley and Liner maintained a joint 
checking account with a bank. Accord- 
ing to the bank’s records the account was 
in the joint name of “J. M. Bentley and 
Mrs. Pearl Liner.’ Subsequent to the 
opening of the account J. M. Bentley be- 
came legally incompetent, and while he 
was so incompetent the bank permitted 
him to make withdrawals from the ac- 
count with checks drawn on his signature 
alone. The court ruled, there being no 
agreement to the contrary, that with- 
drawals from such a joint deposit re- 
quired the signatures of both depositors. 
Even though it was not aware of Bentley’s 
incompetence at the time of the with- 
drawals, the bank was therefore held 
liable to Bentley’s personal representative 
for the amount of the improper with- 
drawals. Liner et al. v. Commercial Na- 
tional Bank, Ga., 69 S. E. (2d) 119. 69 
B. L. J. 460. 


PRESENTMENT FOR PAYMENT 


§1316. Effect of delay in presentment of 
check. 

An American citizen residing in Paris 
in 1942 drew two checks on a New York 
bank and agreed in writing with the 
payees that the checks would be paid 
after funds in America were relieved of 
wartime restrictions. The checks were 
presented at the New York bank in 1945 
but were dishonored by the bank on the 


grounds that the drawer was dead and 


the checks were too stale. In a suit by 
the payees against the estate of the 
drawer the court held that the checks 
and the collateral agreement were valid 
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under both the law of the United States 
and France, and that the payees were not 
precluded from their delay in recovering 
the full amount of the checks. In re 
De Montale’s Estate, 107 N. Y. Supp. (2d) 
146. 69 B. L. J. 29. 


RECORDS OF BANK 


§1346.2. Microfilms as evidence of origi- 
nals. 


For provisions of New York microfilm 
statute and list of states in which similar 
statutes are effective, see 69 B. L. J. 498. 


§1346.3. Legal process to examine. 


The Federal Government demanded 
that a bank produce records of cashier’s 
checks, money orders and certificates of 
deposit purchased or endorsed by, or paid 
to or for the taxpayer or his wife, or 14 
other people whose names a taxpayer 
might have used as aliases during a five 
year period. The bank showed that this 
demand would have required it to check 
65,000 items and that the job would have 
occupied the time of three or four em- 
ployees for three or four days. The court 
agreed with the bank that the govern- 
ment’s demand was unreasonable and re- 
fused to enforce a subpoena. United 
States ex rel. Sathre v. Third North- 
western Nat. Bank, Minn., 102 F. Supp. 
879. 69 B. L. J. 370. 


RESTRAINT OF TRADE 


§1347.5. Banking as subject to laws. 


Investors Diversified Services was en- 
gaged in the business of making loans 
secured by real estate mortgages. The 
government’s complaint also charged that 
Investors Diversified Services granted 
these loans only on condition that the 
borrower agreed to insure the mortgaged 
property with or through Investors 
Diversified Services. The Federal Court 
held that such contracts did not violate 
provisions of the Clayton Act forbidding 
certain kinds of “tying-in’’ contracts and 
of so-called “requirements” contracts. 
United States v. Investors Diversified 
Services, Inc. et al., Minn., 102 F. Supp. 
645. 69 B. L. J. 275. 


For important excerpts from F. R. B. 
decision ordering Transamerica Corpora- 
tion to dispose of its bank holdings, see 
69 B. L. J. 252. 


SAFE DEPOSIT COMPANIES 


§1350. Liability of company to customer. 
There is a presumption of negligence 
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of a bank when the safe depositor shows 
that property was placed in the box and 
never returned. The court ruled that a 
depositor who claims the loss of property 
from a deposit box is entitled to go to 
the jury on the issue of the bank’s negli- 
gence merely on the depositor’s testimony 
that the property was placed in the box 
and never returned. Veihelmann v. 
Manufacturers Safe Deposit Co. N. Y., 
104 N. E. (2d) 888 69 B. L. J. 319. 

For an article considering the power 
of a bank to limit its liability by agree- 
ment with the customer with respect to 
overlooking stop-payment orders, safe de- 
posit boxes and night deposits, see 69 
B. L. J. 308. 


SAVINGS AND LOAN ASSOCIATIONS 
§1358.2. In general. 


The Supreme Judicial Court of Massa- 
chusetts ruled that the restriction on 
state savings and cooperative banks which 
prohibits the establishment of branches 
more than fifteen miles distant from the 
main office is not applicable to federal 
savings and loan associations doing 
business in Massachusetts and _ that 
Home Loan Bank Board may permit 
branch loan associations unrestricted by 
geographical limitations on competing 
state banks. Springfield Institution for 
Savings v. Worcester Federal Savings 
and Loan Association, Mass., 107 N. E. 
(2d) 315. 69 B. L. J. 572. 

Federal savings and loan association 
had power to enter into a 10 year ex- 
clusive agreement for purchase of fire 
insurance on mortgage loans. Tucson 
Federal Savings & Loan Assn. v. Aetna 
Investment Corp., Arizona, 245 P. (2d) 
423. 69 B. L. J. 507. 


Competition of a federal savings and 
loan association with plaintiff bank did 
not give bank standing to challenge the 
validity under federal law of the existence 
and charter of the loan association. 
North Arlington National Bank v. Kearny 
Federal Savings & Loan Association, N. J., 
92 Fed. Supp. 481. 68 B. L. J. 47. 187 Fed. 
(2d) 564. 68 B. L. J. 415. Cert. denied. 
U. S. Supreme Court, 69 B. L. J. 45. 


SAVINGS BANKS 


§1365. Production of passbook. 


The Federal Court of Appeals for the 
Second Circuit ruled that, in collecting 
delinquent income taxes owed by a sav- 
ings bank depositor, the federal govern- 
ment may seize the deposited funds even 


though it is unable to present the de- 
positor’s passbook. The court holds that 
the special right of the government to 
enforce the collection of taxes by a sum- 
mary administrative method is not cur- 
tailed by the provisions of Regulation Q 
and a bank rule that withdrawals may be 
made only on presentation of the savings 
deposit passbook. United States v. Manu- 
facturers Trust Co., U. S. Court of Ap- 
peals, Second Circuit, July 28, 1952. 69 
B. L. J. 565, reversing 68 B. L. J. 462. 


A man and his wife maintained a joint 
savings account with the First Camden 
National Bank and Trust Company. Con- 
trary to a bank rule, the husband was 
permitted to make _ substantial with- 
drawals totalling $1,600 without presenta- 
tion of the passbook which was always 
in the possession of the wife. When the 
wife learned of the withdrawals she sued 
the bank for the amount her husband had 
withdrawn. The court ruled that the 
bank must pay the wife the $1,600 already 
withdrawn by the husband. Forbes v. 
First Camden Nat. Bank & Trust Co., 
New Jersey, 90.A. (2d) 547. 69 B. J. J. 503. 


STATUTE OF LIMITATIONS 


§1388. Action for negligence in collection. 


In 1946 a firm of stockbrokers gave a 
check to one Savitt payable to the 
plaintiff and drawn on the defendant 
bank. Instead of delivering the check to 
the plaintiff Savitt forged the indorse- 
ment of the plaintiff and collected the 
amount of the check from the drawee 
defendant bank. In the same year the 
firm of stockbrokers drew another check 
on the Security Trust Co. payable to the 
plaintiff. Savitt received this check, 
forged the indorsement of the plaintiff 
and cashed it at the defendant bank. 


In 1949 the plaintiff brought suit 
against the bank on both checks. As to 
the first check the court held that the 
plaintiff's only claim as payee was in 
tort for conversion and that her cause of 
action was barred by the three year 
statute of limitations in New York. As 
to the second check where the defendant 
acted as collecting bank and paid out 
the proceeds on the forged indorsement 
of the plaintiff's name, the plaintiff was 
entitled to sue on contract and therefore 
was not barred by the three year statute 
of limitations. Henderson v. Lincoln 
Rochester Trust Co., N. Y., 100 N. E. Rep. 
(2d) 117. 69 B. L. J. 158. 


§1397. Action to recover payment on 
forged instrument. 


The American Bankers Association’s 
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recommended Payment of Forged or 
Raised Check Act is in force in Texas. 
The Act there provides: “No depositor 
shall be permitted to dispute any charge 
to his account on the ground that the 
same is based upon a forged, unauthor- 
ized, raised or altered item unless, within 
one (1) year from the time check was 
paid, he shall notify the bank in writing 
that the item in question is forged, un- 
authorized, raised, or altered.” In a de- 
cision under this statute the court held 
that the Act was intended to apply only 
to infirmities in cancelled items which 
were discoverable upon examination by 
the depositor. Thus while a forgery of 
the drawer’s signature or an alteration of 
a check would be covered by the statute, 
the Act did not apply to items where the 
payees are fictitious or the indorsement 
of the payee’s name has been forged. 
Liberty Mut. Ins. Co. v. First Nat. Bank 
in Dallas, Texas, 245 S. W. (2d) 237. 69 
B. L. J. 211. 


In 1946 a firm of stockbrokers gave a 
check to one Savitt payable to the plain- 
tiff and drawn on the defendant bank. 
Instead of delivering the check to the 
plaintiff Savitt forged the indorsement of 
the plaintiff and collected the amount of 
the check from the drawee defendant 
bank. In the same year the firm of stock- 
brokers drew another check on the Se- 


curity Trust Co. payable to the plaintiff. — 


Savitt received this check, forged the 
indorsement of the plaintiff and cashed 
it at the defendant bank. 


In 1949 the plaintiff brought suit against 
the ,bank on both checks. As to the first 
check the court held that the plaintiff's 
only claim as payee was in tort for con- 
version and that her cause of action was 
barred by the three year statute of 
limitations in New York. As to the 
second check where the defendant acted 
as collecting bank and paid out the pro- 
ceeds on the forged indorsement of the 
plaintiff’s name, the plaintiff was entitled 
to sue on contract and therefore was not 
barred by the three year statute of 
limitations. Henderson v. Lincoln Roch- 
ester Trust Co., N. Y., 100 N. E. Rep. 
(2d) 117. 69 B. L. J. 158. 


§1404. Action for deposit. 


In 1951 the plaintiff brought suit against 
The Chase National Bank to recover the 
sum of $2,693 allegedly deposited in her 
checking account in 1927 and 1928. The 
plaintiff showed proof of the deposits and 
testified that she had no recollection of 
any withdrawals. The court held that 
although the statute of limitations had 
not run on the plaintiff’s claim since there 
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had been no demand on the, bank, the 
bank was protected by a presumption of 
payment after the lapse of twenty years. 
The plaintiff could overcome this pre- 
sumption only by showing evidence of 
non-payment of which there was none in 
this case. Boscowitz v. Chase Nat. Bank 
of City of New York, 111 N. Y. Supp. 
(2d) 147. 69 B. L. J. 378. 


§1406.5. Sovereign as holder of instru- 
ment. 


A government check was drawn by the 
Treasurer of the United States upon him- 
self and issued to the payee. The payee’s 
indorsement on the check was forged, 
but the check nevertheless cleared through 
various banks to the Fulton National 
Bank to which the check was paid by the 
government. The government learned of 
the forged indorsement long before the 
expiration of a year after the checks were 
cashed, but did not notify the Fulton 
National Bank until more than a year 
after payment. However, the Fulton Na- 
tional Bank was required by Georgia law 
to notify prior indorsers within one year 
in order to charge them liability on the 
forged indorsement. The court ruled that 
the Fulton National Bank was liable to 
the United States since in presenting the 
checks for payment the bank warranted 
the validity of the indorsement. The 
government was not barred by its delay 
in giving notice of the forgery, moreover, 
since the Georgia one year statute of 
limitations was not applicable to a check 
drawn by the federal government. Fulton 
Natonal Bank v. United States, United 
States Court of Appeals, Fifth Circuit, 
197 F. (2d) 763. 69 B. L. J. 569. 


STOCK AND STOCKHOLDERS 
§1427. Dividends. 
Rulings of Comptroller of Currency as 


to legality of national bank dividends, 
see 69 B. L. J. 486. 


§1430. Right of stockholder to inspect 
books generally. 

A bank must open its books for inspec- 
tion and copying by a stockholder so 
long as the inspection is sought for a 
proper purpose. Horvitz v. Lorain County 
Savings & Trust Co., October 29, 1952, 
Common Pleas Court of Ohio. 69 B. L. J. 
629. 


STOPPING PAYMENT 


§1469. Stopping payment of certified 
check. 


For article stating law of stopping pay- 
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ment on a certified check, see 69 B. L. J. 
241. 


§1474. Liability of bank paying stopped 
check. 

For an article considering the power 
of a bank to limit its liability by agree- 
ment with the customer with respect to 
overlooking stop-payment orders, safe 
deposit boxes and night deposits, see 69 
B. L. J. 308. 


A clause in a bank’s stop-payment or- 
der exempting it from liability for in- 
advertent payment of the check is invalid, 
and does not protect the bank where pay- 
ment of the check is made due to the 
negligence of the bank. Thomas v. First 
National Bank of Scranton, Court of Com- 
mon Pleas, Pa. 69 B. L. J. 375. 


An agreement between bank and de- 
positor providing that bank would not 
be liable for failing to execute stop-pay- 
ment order held unenforceable. Reinhardt 
v. Passaic-Clifton Nat. Bank & Trust Co., 
N. J., 84 Atl. Rep. (2d) 741. 69 B. L. J. 90. 


For an article collecting cases on power 
of a bank to exempt itself from liability 
for disregarding a stop-payment order, 
see 69 B. L. J. 645. 


§1475. —Where bank is protected. 


For an article considering the power 
of a bank to limit its liability by agree- 
ment with the customer with respect to 
overlooking stop-payment orders, safe 
deposit boxes and night deposits, see 69 
B. L. J. 308. 


TAXATION 


§1516. State banks. 


A state of Washington excise tax on 
banks and corporations, but excluding 
from tax individuals and partnerships in 
competition with banks and corporations, 
held unconstitutional. Power, Inc. v. 
Huntley, Wash., 235 Pac. Rep. (2d) 173. 
69 B. L. J. 46. 


§1532. Constitutionality of bank inspec- 
tion. 


The Commercial Bank of Utah paid to 
the Utah bank commissioner a “fee” for 
the cost of supervision and examination 
of the bank as required by statute. Un- 
der the law a bank having assets of 
$12,000,000 would pay the same “fee” as 
one having assets as much as $80,000,000. 
The Utah Supreme Court held that since 
the “fee,” as calculated under the statute, 
bore no reasonable relationship to the 
amount of work or time consumed in 
supervising and examining the bank, it 
was in reality a tax, and as such violated 
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the state constitutional provision for uni- 
formity. Commercial Bank v. State, 
Utah, 244 P. (2d) 364. 69 B. L. J. 461. 


TRAVELER’S CHECKS 


§1559. Traveler’s Checks. 


Lost traveler’s checks properly counter- 
signed held valid in hands of holder in 
due course. Emerson v. American Ex- 
press Co., District of Columbia, 90 Atl. 
(2d) 236. 69 B. L. J. 493. 


The plaintiff purchased $400 of Amer- 
ican Express traveler’s checks in Janu- 
ary of 1946. Soon thereafter the checks 
were stolen and honored by the Express 
‘Company on a forgery of the plaintiff’s 
counter-signature. The checks were 
actually paid on January 14, 1946, but the 
plaintiff did not make demand on the 
Company until April 18, 1947. The court 
held that the period of limitations would 
be counted from the date of demand, 
April 18, 1947, and that therefore the 
plaintiff was not barred by the statute 
of limitations. Williams v. Clark, 112 
N. Y. Supp. (2d) 27. 69 B. L. J. 386. 


TRUST RECEIPTS 


§1562. Trust receipts. 

Bank as holder of valid trust receipts 
entitled to conduct sale of security upon 
the insolvency of the borrower. In re 
Geoghan, 107 N. Y. Supp. (2d) 593. 69 
B. L. J. 28. 


USURY 


§1564. What constitutes usury. 


Held that a prepayment charge on the 
payment of a loan is interest and a sav- 
ings bank is liable under the New York 
usury laws where the total payments re- 
ceived by the bank exceeded the amount 
the loan could have earned had it con- 
tinued to its earliest maturity date. 
Lyons v. National Sav. Bank of City of 
Albany, 110 N. Y. Supp. (2d) 564. 69 
B. L. J. 324. 


§1565. —Transactions held not usurious. 

A prepayment charge is not interest, 
not can there be any possible claim of 
usury so long as all payments do not 
aggregate a sum in excess of that which 
could lawfully have been earned had the 
debt continued to its earliest maturity 
date. Feldman v. Kings Highway Savings 
Bank, 102 N. Y. Supp. (2d) 306. 68 
RB. L. J. 273. Affirmed 102 N. E. (2d) 
835. 69 B. L. J. 164. 
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